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ABSTRACT

This Article critically assesses the disciplinary proceedings car-
ried out by judicial officers within the military, shedding light on the
absence of crucial procedural guarantees, such as the right to legal
representation and an impartial judge. After comparing the Israeli
disciplinary proceedings with the Summary Court-Martial system in
the United States and considering arguments used to justify the lack
of procedural guarantees, the Article emphasizes the emotional dis-
tress experienced by soldiers who feel powerless due to power imbal-
ances with their commanders and the severity of prison sentences they
may face. While the Article primarily focuses on the Israeli army, its
main arguments hold relevance to disciplinary proceedings in militar-
ies worldwide.

In light of the myriad concerns raised, the Article advocates for
the preservation of fair procedural guarantees in military disciplinary
proceedings. It argues that legal representation should be made avail-
able to soldiers before imposing an imprisonment sentence in such
proceedings.

Furthermore, the Article introduces the integrative tribunal es-
tablished in Israel in 2018, which was specifically designed to address
cases of desertion. This tribunal prioritizes addressing the root causes
of desertion and focuses on the rehabilitation and reintegration of sol-
diers into proper military service, maintaining a fair process without
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resorting to imprisonment. By examining the proceedings of the inte-
grative tribunal, the Article advocates for extending equitable prac-
tices to disciplinary proceedings involving soldiers who have commit-
ted less severe offenses. It also suggests that this court could serve as
a model for disciplinary proceedings worldwide. The overarching
goal of this Article is to promote a more just and balanced disciplinary
process that upholds the principles of fairness and ensures consistency
in the treatment of all misconduct cases.
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I. INTRODUCTION

The novella Billy Budd, Sailor by Herman Melville portrays a
tragic tale of a sailor named Billy Budd who is executed by hanging.!
The vessel’s master-at-arms, John Claggart, a personification of ma-
levolence,? falsely accused Billy Budd of plotting a mutiny. Billy
Budd, afflicted with a speech impediment, found himself unable to
articulate his defense before his commander, Captain Vere, when con-
fronted with the heinous accusation. Instinctively, Billy Budd deliv-
ered a powerful strike to Claggart’s forehead, causing him to immedi-
ately collapse and die.

The brig’s commander, Captain Vere, appoints three officers to
serve as judges in a drumhead court-martial he convenes to adjudicate
Billy’s case. Captain Vere assumes multiple roles, acting as the sole
witness, prosecutor, judge, and defense counsel.’ He presents his ar-
guments without the presence of Billy, the defendant. Billy is not
given an opportunity to speak, and there is no professional defense
counsel to represent him. Captain Vere, as the commander of the
court-martial members, influences their decision-making and controls
their deliberations. Ultimately, he determines the outcome of the trial,
persuading the court-martial members to set aside their sympathy and
compassion and pronounce a verdict of death by hanging for Billy, as

1 HERMAN MELVILLE, BILLY BUDD AND OTHER STORIES (Penguin Books,
1986).

2 Juan Ramirez, Jr. & Amy D. Ronner, Voiceless Billy Budd: Melville’s Tribute
to the Sixth Amendment, 41 CAL. W. L. REv. 103, 106 (2004).

3 Id. at 130.
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Captain Vere argues that the law demands.* The sentence is carried
out, and Billy is executed by hanging at dawn the following day.

The events depicted in the novella draw inspiration from the real-
life Somers affair of 1842, rather than solely from Melville’s imagina-
tion.> Captain MacKenzie, the captain of the USS Somers, an Ameri-
can brig, possessed evidence of a mutiny plot aiming to murder him
and other officers, seize control of the brig, and transform it into a
pirate vessel.® In order to preempt this plan and discourage any future
incidents, he decided to hang the ringleaders, namely Philip Spencer,
a Midshipman and the son of the English Secretary of War, along with
two seamen named Samuel Cromwell and Elisha Small. Notably,
Lieutenant Guert Gansevoort, Melville’s first cousin, served as the
court-martial judge who oversaw the conviction and execution of
these individuals during a time of peace, just days away from the brig’s
arrival to port.’

Captain MacKenzie instructed Gansevoort to sentence the de-
fendants to death, depriving them of the opportunity to appear before
the court and present their arguments against the accusations.® The

4 For criticism of Vere’s legal arguments and his motives, see Richard Weisberg,
How Judges Speak: Some Lessons on Adjudication in Billy Budd, Sailor with an
Application to Justice Rehnquist, 57 N.Y.U. L. REv. 1, 19-28 (1982); RICHARD H.
WEISBERG, THE FAILURE OF THE WORD: THE PROTAGONIST AS LAWYER IN MODERN
FicTION 163 (1984).

5 See HARRISON HAYFORD, THE SOMERS MUTINY AFFAIR (1959); Richard D.
Rosen, Civilian Courts and the Military Justice System: Collateral Review of
Courts-Martial, 108 MIL. L. REV. 5, 24 n.116 (1985); Alfred S. Konefsky, The Ac-
cidental Legal Historian: Herman Melville and the History of American Law, 52
BUFF. L. REV. 1179, 1247-49 (2004). The novella explicitly mentions this affair:
Not unlikely they were brought to something more or less akin to that harassed frame
of mind which in the year 1842 actuated the commander of the U.S. brig-of-war
Somers to resolve, under the so-called Articles of War, Articles modeled upon the
English Mutiny Act, to resolve upon the execution at sea of a midshipman and two
sailors as mutineers designing the seizure of the brig. Which resolution was carried
out though in a time of peace and within not many days’ sail of home. An act vindi-
cated by a naval court of inquiry subsequently convened ashore. History, and here
cited without comment. True, the circumstances on board the Somers were different
from those on board the Bellipotent. But the urgency felt, well-warranted or other-
wise, was much the same.” MELVILLE, supra note 1, at 365.

6 HAYFORD, supra note 5, at 30.

7 Weisberg, supra note 4, at 28; Konefsky, supra note 5, at 1247; Aviam Soifer,
Status, Contract, and Promises Unkept, 96 YALE L.J. 1916, 1953 (1987); United
States v. Mackenzie, 30 F. Cas. 1160, 1160 (S.D.N.Y. 1800).

8 HAYFORD, supra note 5, at 8, 34; Konefsky, supra note 5, at 1247-48; Walter
T. Cox IIl, The Army, the Courts, and the Constitution: The Evolution of Military
Justice, 118 MIL. L. REV. 1, 8 (1987).
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following day, they were executed by hanging from the yardarm.” The
execution was carried out despite naval regulations prohibiting execu-
tions before the defendants had been heard and requiring the approval
of the death sentence by at least the fleet commander or squadron.!°

Nevertheless, a commission of inquiry established by the Secre-
tary of the Navy found that Mackenzie and Gansworth’s actions were
legitimate.!! In another case that sparked public outrage in 1917, thir-
teen African-American soldiers were sentenced to death for mutiny by
a military tribunal. The sentencing was executed the next day before a
higher court had a chance to review the sentence.!?

These literary and real proceedings exemplify a perspective in
which military trials are primarily intended to assist commanders in
upholding good order and discipline, rather than focusing on the prin-
ciples of due process and justice. Indeed, throughout history, general
courts-martial, which handle the most severe crimes, have wielded
their power to impose the death penalty.!® Even today, under specific
stringent circumstances, this authority is still exercised.!* Further-
more, military tribunals have been known to impose and carry out dis-
proportionately harsh sentences.!> Fortunately, drumhead military

9 HAYFORD, supra note 5, at 7.

10 Id. at 9.

11 Soifer, supra note 7, at 1953; Mackenzie, 30 F. Cas. at 1160.

12 John S. Cooke, Introduction: Fiftieth Anniversary of the Uniform Code of Mil-
itary Justice Symposium Edition, 165 MIL. L. REV. 1, 5 (2000); Jeremy Stone Weber,
Sentence Appropriateness Relief in the Courts of Criminal Appeals, 66 A.F. L. REV.
79, 85 (2010); Anthony J. Ghiotto, Back to the Future with the Uniform Code of
Military Justice: The Need to Recalibrate the Relationship Between the Military Jus-
tice System, Due Process, and Good Order and Discipline, 90 N.D. L. REV. 485,
497 (2014).

13 Dwight H. Sullivan, Playing the Numbers: Court-Martial Panel Size and the
Military Death Penalty, 158 MIL. L. REV. 1, 5-6, 12 (1998).

14 See generally Clark Smith, Fair and Impartial? Military Jurisdiction and the
Decision to Seek the Death Penalty, 5 UNIV. MIA. NAT’L SEC. & ARMED CONFLICT
L. REV. 1 (2014). For a sharp criticism of the military death penalty system, see
Gregory F. Intoccia, Constitutionality of the Death Penalty Under the Uniform Code
of Military Justice, 32 A.F. L. REV. 395 (1990).

15 S. T. Ansell, Some Reforms in Our System of Military Justice, 32 YALE L.J.
146, 151 (1922) (stating that “thousands of men were tried and given shockingly
severe sentences for trivial infractions of military discipline”); Luther C. West, 4
History of Command Influence on the Military Judicial System, 18 UCLA L. REV.
1, 45 (1970); Andrew M. Ferris, Comment, Military Justice: Removing the Proba-
bility of Unfairness, 63 U. CIN. L. REV. 439, 446 (1994); George S. Prugh Jr., Ob-
servations on the Uniform Code of Military Justice: 1954 and 2000, 165 MIL. L.
REv. 21, 23 (2000).
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justice is no longer in practice.!® Moreover, soldiers involved in disci-
plinary proceedings conducted by officers in the United States are no
longer subject to the death penalty. Such disciplinary proceedings can
still lead to significant ramifications, however, including imprison-
ment.

The military operates under a distinct system of justice separate
from the civilian justice system.!” This longstanding separation is
rooted in various factors. The military paradigm centers around disci-
pline and inherent obedience to commands.'® As such, military justice
is designed to be more expeditious than civilian justice so that it can
fulfill its purpose.'® Additionally, commanders generally play a role in
determining appropriate punishments within the military justice sys-
tem.??

Although there may be disagreements about the reasons for hav-
ing a separate justice system for military personnel compared to civil-
ians for criminal offenses,?! it is acknowledged that some offenses
specific to military service require a different approach. These service-
related offenses, which are unique to the military context, justify hav-
ing distinct disciplinary procedures.

Disciplinary proceedings within the military play a pivotal role in
maintaining order and administering penalties to servicemembers.
However, they often generate tensions between the imperative to up-
hold discipline and the necessity of ensuring justice, protecting indi-
vidual rights, and upholding due process principles.??

16 Max Jesse Goldberg, Congressional Influence on Military Justice, 130 YALE
L.J.2110,2112 (2021).

17 Parker v. Levy, 417 U.S. 733, 743-44 (1974).

18 1d.

19 Kenneth J. Hodson, Military Justice: Abolish or Change?, 22 U. KAN. L. REV.
31, 35 (1973).

20 Id.

21 Fredric I. Lederer, From Rome to the Military Justice Acts of 2016 and Beyond.:
Continuing Civilianization of the Military Criminal Legal System, 225 MIL. L. REV.
512, 512-13 (2017); Dan Maurer, A Logic of Military Justice?, 53 TEX. TECH L.
REV. 669, 700, 722 (2021). But see Solorio v. United States, 483 U.S. 435 (1987)
(overruling the service-connection test rule).

22 Roscoe Pound, Introduction, in LAW IN ACTION: AN ANTHOLOGY OF THE LAW
IN LITERATURE, at xiv (Amicus Curiae ed., 1947); Martha Huntley Bower, Unlawful
Command Influence: Preserving the Delicate Balance, 28 A.F. L. REV. 65, 65
(1988); David A. Schlueter, The Military Justice Conundrum: Justice or Disci-
pline?,215 MiL. L. REv. 1, 5 (2013); Jeremy S. Weber, Whatever Happened to Mil-
itary Good Order and Discipline?, 66 CLEV. ST. L. REV. 123, 125 (2017); see also
John S. Reid, Commanders in the Bedroom: A Constitutional Analysis of the Mili-
tary and Substantive Due Process, 31 GEO. MASON U. C.R. L.J. 63, 93 (2020) (re-
garding substantive due process).
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Military justice is frequently perceived as unjust?* and even la-
beled as oxymoronic.?* Clemenceau’s famous remark that “military
justice is to justice as military music is to music” has become a com-
monly quoted adage.? In fact, the portrayal of Captain Vere appearing
before the drumhead court as both prosecutor and defense counsel in
the novella Billy Budd was not a mere fictional occurrence. As early
as 1920, it was possible for an individual to serve in a military tribunal
as both prosecutor and defense counsel within the same case.?® This
practice still persists in summary courts-martial. Thus, the U.S. Su-
preme Court has found that in such proceedings, “the presiding officer
acts as judge, factfinder, prosecutor, and defense counsel.”?’

Historically, the military justice system has faced criticism for
being influenced by the whims of commanders rather than adhering to
the rule of law.?® While various states have endeavored to address this
issue, the disciplinary law within the Israeli army continues to be
largely subject to the discretion of commanders.

This Article discusses the procedural safeguards granted to ac-
cused soldiers in disciplinary proceedings within the Israeli Armed
Forces, which are held before judicial officers for service-related of-
fenses, and compares them to the disciplinary proceedings conducted
before the summary courts-martial in the United States. It focuses on
imprisonment in military correctional facilities as a punitive outcome
in such proceedings. Although conducting a full trial within military
disciplinary proceedings could unduly disrupt military discipline, the
Article asserts that fundamental principles of due process must be up-
held as a prerequisite for imposing imprisonment on accused soldiers
in disciplinary proceedings.

Prompted by petitions to the Israeli Supreme Court, the Israeli
military disciplinary justice system may undergo minor developments
concerning offenses with criminal characteristics, such as sexual

23 David A. Schlueter, Military Justice for the 1990’s: A Legal System Looking
for Respect, 133 MiIL. L. REV. 1, 5 (1991).

24 Michael 1. Spak, Military Justice: The Oxymoron of the 1980’s, 20 CAL. W. L.
REV. 436, 438 (1984); Mark J. Osiel, Obeying Orders. Atrocity, Military Discipline,
and the Law of War, 86 CALIF. L. REV. 939, 1125-26 (1998); Weber, supra note 22,
at 128.

25 Weber, supra note 22, at 129.

26 West, supra note 15, at 14.

27 Middendorf v. Henry, 425 U.S. 25, 32 (1976); see also Sam J. Ervin, Jr., The
Military Justice Act of 1968, 45 MIL. L. REV. 77, 83 (1969).

28 S. T. Ansell, Military Justice, 5 CORNELL L. Q. 1, 1 (1919); Arthur E. Farmer
& Richard H. Wels, Command Control—Or Military Justice, 24 N.Y.U. L. Q. REV.
263, 280-81 (1949).



384 CARDOZO INT'L & COMPAR. L. REV. [Vol. 7:2

harassment, which are tried before judicial officers. These petitions
seek to secure legal representation for accused soldiers in civil-type
offenses, such as military-related sexual harassment cases that could
lead to their discharge from the armed forces.?

Nevertheless, a complete overhaul of the disciplinary proceed-
ings within the Israeli Armed Forces may not be imminent. There is
no current movement to extend the procedural safeguards provided to
accused soldiers in military courts to ordinary disciplinary proceed-
ings.’® Establishing the right to counsel in regular disciplinary cases,
for instance, is not being contemplated. However, the anticipated
changes in disciplinary proceedings regarding certain offenses?! pre-
sent an opportunity to reassess and draw attention to disciplinary pro-
ceedings conducted before judicial officers. Although the Article pri-
marily focuses on the Israeli army, its main arguments are relevant to
to disciplinary proceedings in militaries worldwide.

This Article is divided into six parts. Part II focuses on the disci-
plinary proceedings conducted before Israeli Defense Forces (“IDF”)
officers and draws a comparison to disciplinary proceedings in the
U.S. army. It does not address disciplinary proceedings for major of-
fenses that are handled in military tribunals, where accused soldiers
are granted protections similar to those available in civilian criminal
courts. It also does not cover cases in which the military prosecution
refers individuals to disciplinary proceedings following a criminal in-
vestigation by the military police criminal investigation division. Part
IT also examines the procedural safeguards provided to accused sol-
diers during disciplinary proceedings, highlighting the absence of the
right to legal representation and to an impartial hearing.

Part III delves into the arguments that commonly advocate for the
necessity of conducting a speedy trial without basic fairness guaran-
tees in disciplinary proceedings. In contrast, Part IV addresses the
counterarguments against waiving procedural guarantees in army dis-
ciplinary proceedings. Part V examines the integrative military tribu-
nal in Israel, which currently hears desertion cases and aims to reinte-
grate deserters into military life without imposing imprisonment.
Through an examination of the proceedings conducted in the integra-
tive tribunal, the Article advocates for extending equitable practices to
disciplinary proceedings involving soldiers who are charged with less

29 Major A.S. v. IDF (Jer HCJ) (Mar. 14, 2022) (on file with author).
30 Id.
31 1d.
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severe offenses. It also suggests that this court could serve as a model
for military disciplinary proceedings worldwide.

Finally, Part VI concludes that the current punitive authority held
by judicial military commanders does not align with Israeli constitu-
tional provisions. Furthermore, the Article argues against imposing
imprisonment as a punishment for purely military offenses, particu-
larly by commanders who lack legal expertise, and argues that ensur-
ing due process rights should be a precondition for imposing impris-
onment. Moreover, it suggests extending the integrative tribunal
model to the entire disciplinary proceedings, where accused soldiers
would be judged by a military professional judge. This judge would
focus on facilitating the soldiers’ reintegration into military life and
seeking a compromise between the soldiers and their commanders. In
doing so, it aims to foster a fairer and more rehabilitative disciplinary
process within the military.

II. THE CONDUCT OF DISCIPLINARY PROCEEDINGS IN THE UNITED
STATES AND ISRAEL

A. Impact of Military Disciplinary Justice

Military disciplinary justice has a profound impact on the lives of
a considerable number of soldiers. In the Israeli army, disciplinary
proceedings are conducted routinely and on a wide scale—approxi-
mately 170,000 disciplinary proceedings take place in a single year.*?
As a result, around 16,000 soldiers are held in military prisons annu-
ally .3

In the United States, the military draft and mass recruitment dur-
ing World War II exposed a significant number of individuals from
various segments of society to disciplinary proceedings, including
professionals such as doctors and lawyers who were well-versed in

32 Menachem Finkelstein & Yifat Tomer, The Israeli Military Legal System—
Overview of the Current Situation and a Glimpse into the Future, 52 A.F. L. REV.
137, 143 (2002); STATE COMPTROLLER OF ISR., ANNUAL REPORT 63B OF STATE
COMPTROLLER 92 (2013) [hereinafter ANNUAL REPORT 63B OF STATE

COMPTROLLER], https://www.mevaker.gov.il/sites/DigitalLibrary/Docu-
ments/63b/2013-63b-201-Din.pdf [https://perma.cc/JADM-NFZV] (Hebrew) (re-
garding 2010).

33 STATE COMPTROLLER OF ISR., ANNUAL REPORT 60A OF STATE COMPTROLLER
66 (2010), https://www.mevaker.gov.il/he/Reports/Report _343/b095fb0b-47a4-
4e04-9b38-0ed03775297a/chap-20.pdf [https://perma.cc/DXK7-UF4S] (Hebrew)
(regarding 2007).
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constitutional rights and the concept of due process.>* During this pe-
riod, two-thirds of soldiers who served sentences of confinement were
imprisoned for offenses of a purely military nature.>> This imprison-
ment led to criticism from scholars and veterans regarding the lack of
fairness in the military justice system.*® The mounting pressure for re-
form culminated in the enactment of the Uniform Code of Military
Justice of 1950 (“UCMJ”), which established a comprehensive crimi-
nal law and procedure for the armed forces.’” This Code, often re-
garded as the starting point of the modern era of military justice,*®
sought to strike a balance between discipline and justice by expanding
due process rights for servicemembers.>® It specifically addressed con-
cerns regarding the undue influence of commanders on military tribu-
nals and excessive penalties.* Since its initial enactment, Congress
has made several amendments to the Code.*!

B. Military Disciplinary Courts in the United States

In the United States, there are three categories of military courts:
general, special, and summary.** Furthermore, Article 15 of the Uni-
form Code of Military Justice empowers commanders to administer

34 Ferris, supra note 15, at 449-50; Cooke, supra note 12, at 6-7; Karen A. Ruzic,
Military Justice and the Supreme Court’s Outdated Standard of Deference: Weiss v.
United States, 70 CHI. KENT L. REV. 265, 269 (1994); James B. Roan & Cynthia
Buxton, The American Military Justice System in the New Millennium, 52 A.F. L.
REV. 185, 187 (2002); Kevin J. Barry, A Face Lift (and Much More) For an Aging
Beauty: The Cox Commission Recommendations to Rejuvenate the Uniform Code of
Military Justice, 2002 L. REv. M.S.U. — D.C.L. 57, 58 (2002); Note, Prosecutorial
Power and the Legitimacy of the Military Justice System, 123 HARV. L. REV. 937,
940 (2010) [hereinafter Prosecutorial Power]; Weber, supra note 12, at 86.

35 Prugh, supra note 15, at 22.

36 Ervin, supra note 27, at 77; Samuel J. Rob, From Treakle to Thomas: The Evo-
lution of the Law of Unlawful Command Influence, ARMY LAW., Nov. 1987, at 36,
37; Ferris, supra note 15, at 449; Prosecutorial Power, supra note 34, at 940; Weber,
supra note 12, at 86; Ghiotto, supra note 12, at 499; Weber, supra note 22, at 128;
Goldberg, supra note 16, at 2123.

37 Ervin, supra note 27, at 77; Ferris, supra note 15, at 450.

38 Cox, supra note 8, at 14.

39 Cooke, supra note 12, at 8-9; Elizabeth Murphy, The Military Justice Divide:
Why Only Crimes and Lawyers Belong in the Court-Martial Process, 220 MIL. L.
REV. 129, 135 (2014).

40 Weber, supra note 12, at 87-88.

41 See Goldberg, supra note 16, at 2118-46; Murphy, supra note 39, at 136.

42 Weiss v. United States, 510 U.S. 163, 167 (1994).
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non-judicial punishments, including confinement, without resorting to
a formal trial.*3

Special and general courts-martial provide accused persons with
procedural guarantees similar to those in civilian criminal courts.**
However, the notion of due process in civil law is distinct from due
process in military law.*> Notably, the right to a trial by jury is absent
from courts-martial.*® Additionally, courts-martial are not entirely free
from command influence.*” The commander is responsible for select-
ing the court-martial judges,*® though the commander must not unlaw-
fully influence them,* and is prohibited from discussing pending
cases with the judges. Nevertheless, the requirements ensuring the in-
dependence of the judges, who operate under a different chain of com-
mand than the convening commanders, significantly mitigate the risk
of direct influence on the trials’ outcomes.>

Summary courts-martial are the least serious type of courts-mar-
tial, designed for offenses that still surpass the threshold of mere non-
judicial disciplinary action.’! They handle minor service-connected
offenses, such as insubordination. A single commander presides over

43 See also Kent S. Bernard, Structures of American Military Justice, 125 U. PA.
L.REv. 307, 319 (1976); Ghiotto, supra note 12, at 515-16.

44 Robert S. Poydasheff & William K. Suter, Military Justice?—Definitely!, 49
TuL. L. REV. 588, 602 (1975).

45 Burns v. Wilson, 346 U.S. 137, 149 (1953) (Frankfurter J., concurring) (stating
that “the content of due process in civil trials does not control what is due process in
military trials”).

46 Ex parte Quirin, 317 U.S. 1, 17 (1942); O’Callahan v. Parker, 395 U.S. 258,
261 (1969); James W. Smith III, 4 Few Good Scapegoats: The Abu Ghraib Courts-
Martial and the Failure of the Military Justice System, 27 WHITTIER L. REV. 671,
687 (2006); Benjamin V. Madison 111, Trial by Jury or by Military Tribunal for Ac-
cused Terrorist Detainees Facing the Death Penalty? An Examination of Principles
that Transcend the U.S. Constitution, 17 U. FLA. J.L. & PUB. PoL’Y 347, 423-24
(2006); Maurer, supra note 21, at 688; Jeremy S. Weber, Court-Martial Nullifica-
tion: Why Military Justice Needs a Conscience of the Commander, 80 A.F. L. REV.
1, 35(2019).

47 Cox, supra note 8, at 17.

48 Smith, supra note 46, at 687; Schlueter, supra note 22, at 56; David A.
Schlueter & Lisa M. Schenck, Taking Charge of Court-Martial Charges: The Im-
portant Role of the Commander in the American Military Justice System, 14 N.Y.U.
J. L. & LIBERTY 529, 542 (2020).

49 Schlueter, supra note 22, at 58; Weber, supra note 46, at 29-30, Schlueter &
Schenck, supra note 48, at 536; Goldberg, supra note 16, at 2115.

50 Theodore Essex & Leslea Tate Pickle, A Reply to the Report of the Commission
on the 50th Anniversary of the Uniform Code of Military Justice (May 2001): “The
Cox Commission”, 52 A.F. L. REV. 233, 237 (2002).

51 Bernard, supra note 43, at 332.
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the proceedings.’? While the summary courts-martial process offers a
level of formality and order not present in non-judicial punishments,
which typically do not involve a courtroom setting, they do not afford
the defendant the comprehensive legal protections and formalities of
a special or general court-martial, which are reserved for more serious
offenses.> Accused soldiers have limited rights and procedural pro-
tections during these proceedings and often lack legal representation.>*
The accusing officer is authorized to convene the summary court-mar-
tial.>> In sum, in the summary courts-martial, there is a correlation be-
tween the relative lack of procedural rights and the severity (or the
lack thereof) of the potential punishment.>¢

The severity of the sentence that can be imposed in summary
courts-martial depends on the ranks of the judicial officers and the ac-
cused soldiers.’” Confinement in a military jail or facility is one of the
possible punishments for certain offenses, with a maximum limit of
thirty days.>® Additionally, judicial officers in summary courts-martial
have the authority to impose fines and reduce a soldier’s rank.>

Accused soldiers have the option to object to non-judicial sanc-
tions or a summary court-martial and choose to be tried before a spe-
cial court-martial, however, where they must be found guilty beyond
a reasonable doubt, regardless of the level of offense charged.®® This
choice helps to mitigate some of the criticism surrounding the abbre-
viated procedures.®! Nevertheless, the possibility of transferring the

52 Ervin, supra note 27, at 83; David A. Schlueter, Reforming Military Justice:
An Analysis of the Military Justice Act of 2016, 49 ST. MARY’S L.J. 1, 57 (2017).

53 Bernard, supra note 43, at 332.

s4 Spak, supra note 24, at 458; Weber, supra note 22, at 129, see also O’Callahan
v. Parker, 395 U.S. 258, 266 (1969) (stating generally that “a civilian trial . . . is held
in an atmosphere conducive to the protection of individual rights, while a military
trial is marked by the age-old manifest destiny of retributive justice™).

55 Spak, supra note 24, at 458; Victor Hansen, The Impact of Military Justice
Reforms on the Law of Armed Conflict: How to Avoid Unintended Consequences,
21 MicH. ST. INT’L L. REV. 229, 246 (2013).

56 Smith, supra note 46, at 685; Maurer, supra note 21, at 686.

57 Peyton Cooke, Post-Traumatic Stress Disorder & the Military Justice System,
79 Miss. L.J. 485, 499 (2010).

58 Weiss v. United States, 510 U.S. 163, 167 (1994).

59 Ervin, supra note 27, at 83.

60 Smith, supra note 46, at 689; Cooke, supra note 57, at 499; Schlueter &
Schenck, supra note 48, at 562; see Uniform Code of Military Justice art. 15, 10
U.S.C. § 815; see also Middendorf v. Henry, 425 U.S. 25, 32-33 (1976); Weiss, 510
U.S. at 167.

61 Charles M. Schiesser & Daniel H. Benson, Modern Military Justice, 19 CATH.
U.L.REV. 489, 511 (1969).



2024 FAIRNESS IN MILITARY PROCEEDINGS 389

trial to a special court-martial does not fully compensate for the lack
of procedural guarantees in disciplinary proceedings overseen by a ju-
dicial officer. Soldiers who opt for a special court-martial risk facing
more severe penalties.®? Additionally, conducting a trial before a spe-
cial court-martial may convey an incorrect message to the public re-
garding the seriousness of the offense attributed to the accused soldier.
Some scholars have expressed hope for the elimination of sum-
mary courts-martial from the military justice system.®* However, the
U.S. Supreme Court has affirmed their constitutionality. In the land-
mark case of Middendorfv. Henry, the Supreme Court ruled that ser-
vicemembers are not entitled to the same procedural protections as ci-
vilians in criminal trials.®* Considering the distinct nature of the
military and the specific features of summary court-martial proceed-
ings such as the minor nature of the offenses, the limitation on punish-
ment, and the non-adversarial nature of the process, the Court held that
there is no requirement to appoint military counsel to represent indi-
viduals in summary court-martial cases.®> However, soldiers may re-
tain counsel at their own expense if they so choose.®® In Middendorf,
multiple soldiers received sentences ranging from twenty to thirty
days of imprisonment under rigorous working conditions for the of-
fense of unauthorized absence.%” Nevertheless, the Supreme Court em-
phasized that the purpose of the tribunal was to swiftly adjudicate rel-
atively minor offenses by following simple procedural rules.%®

C. The Role of Commanders in Military Justice

Commanders play a central role in the military justice system,
as emphasized by the U.S. Supreme Court, which stated that “By con-
trast to civilian society, nonjudicial military officers play a significant

62 Bernard, supra note 43, at 319.

63 Ervin, supra note 27, at 95; Birch Bayh, The Military Justice Act of 1971: The
Need for Legislative Reform, 10 AM. CRIM. L. REV. 9, 15 (1971); Hansen, supra note
55, at 250.

64 Middendorf, 425 U.S. at 46.

65 Id. at 45-46.

66 Id. at 65-66.

67 Id. at 28.

68 Id. at 32.

69 Lindsy Nicole Alleman, Note, Who Is in Charge, and Who Should Be? The
Disciplinary Role of the Commander in Military Justice Systems, 16 DUKE J.
COMPAR. & INT’L L. 169, 170, 191 (2006); Ghiotto, supra note 12, at 505; Weber,
supra note 22, at 129; Weber, supra note 46, at 26-27; Schlueter & Schenck, supra
note 48, at 536.
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part in the administration of military justice.”’® Military justice is often
referred to as the domain of officers.”! However, it is unfortunate that
judicial commanders lack legal training and are not bound by rules of
evidence or professional ethics.”?> They may not possess a comprehen-
sive understanding of the distinctions between awareness and negli-
gence, the significance of proof beyond a reasonable doubt, or the
value of an acquittal when reasonable doubt exists. As a result, their
competence in handling complex trials is questionable. In addition,
they might not be fully aware of the devastating implications a prison
sentence can have on young soldiers.

In Israel, the Comptroller has identified difficulties that judicial
officers face when conducting disciplinary proceedings that involve
evaluating testimonies and examining evidence.” It has been observed
that some officers may lack proficiency in the relevant provisions gov-
erning these proceedings.”* Consequently, some soldiers have been
convicted based on flawed or inadequate procedures.”

D. Challenges and Concerns in Israeli Military Disciplinary
Proceedings

Disciplinary law in the Israeli army is comparable, to some ex-
tent, to proceedings conducted before summary courts-martial in the
United States. It provides fewer procedural guarantees, however. In
addition, disciplinary proceedings are presided over by commanders
who also serve as judicial officers, alongside their numerous respon-
sibilities as military commanders.

The normative framework governing disciplinary proceedings in
the Israel Defense Forces consists of the Military Justice Law of 1955
(“Military Justice Law”) and the General Staff Ordinance on discipli-
nary law.”® According to the Law, soldiers can be tried in disciplinary

70 Weiss v. United States, 510 U.S. 163, 175 (1994).

71 Elizabeth L. Hillman, Gentlemen Under Fire: The U.S. Military and Conduct
Unbecoming, 26 MINN. J. L. & INEQUALITY 1, 1-2 (2008).

72 Monu Bedi, Unraveling Unlawful Command Influence, 93 WASH. U. L. REV.
1401, 1406 (2016).

73 ANNUAL REPORT 63B OF STATE COMPTROLLER, supra note 32, at 90.

74 1d.

75 1d.

76 Military Justice Law, 5715-1955, LSI 54 184 (1954-55) (Isr.),
https://andyreiter.com/wp-content/uploads/military-justice/il/Laws%20and%20De-
crees/Israel%20-%201955%20-%20Military%20Justice%20Law.pdf
[https://perma.cc/L9AX-BT2W]; 07.102 General Staff of the IDF Order,
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proceedings for military offenses carrying a maximum punishment of
three years in prison.”” Imprisonment is the most severe penalty that a
judicial officer can impose on accused soldiers under the Military Jus-
tice Law. The maximum sentence length that a judicial officer can as-
sign increases with their rank. A junior judicial officer can sentence a
soldier to a maximum of seven days in prison, while a senior judicial
officer can impose a sentence of up to thirty-five days in prison, in
addition to other potential penalties like fines, reprimands, or re-
strictions to the base.”® Judicial officers have complete discretion in
exercising their judicial powers, subject only to the maximum penal-
ties they are authorized to impose.”

Commanders may also interfere with military disciplinary justice.
Their regular interaction with judicial officers creates opportunities for
them to taint disciplinary proceedings by discussing cases with the ju-
dicial officers before the trial without the knowledge or presence of
the accused soldiers. Commanders may even recommend their desired
verdict to the judicial officer. Consequently, S. T. Ansell’s observation
that the commander is essentially the law®® is not far from the reality
of military discipline in the Israeli army.

Furthermore, unlike summary courts-martial proceedings in the
United States, disciplinary proceedings in the Israeli army can be car-
ried out without the consent of the accused soldiers. Where the hearing
is conducted before a junior judicial officer, accused soldiers are not
permitted to choose to be judged by a military tribunal. Their only
option is to request the referral of the case to a senior judicial officer,
which may subject them to more severe punishments.®! When the
complaint is initially submitted to a senior judicial officer, the accused
soldiers can request that their case be transferred to a court-martial,
where they are entitled to full due process rights, including the right to
have a defense counsel provided at no cost.®? This transfer is not auto-
matic, however, but is at the discretion of the chief military attorney,
who may decline the request after giving the accused soldier an

Disciplinary Law, [hereinafter 07.102 General Staff of the IDF Order], http://ti-
nyurl.com/y8wdb8&fd.

77 § 136, Military Justice Law, 5715-1955.

78 Id. §§ 152-53; Finkelstein & Tomer, supra note 32, at 143.

79 1d.

80 Ansell, supra note 28, at 7; see also Ansell, supra note 15, at 149 (mentioning
the conception that military-courts are the commander’s “right hand for the purpose
of maintaining his discipline”).

81 § 148, Military Justice Law, 5715-1955.

82 See id. § 149.
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opportunity to respond in writing.®3 As mentioned, such a transfer also
exposes accused soldiers to harsher sentences.

Accused soldiers are granted specific rights, including the rights
to be heard, present evidence and witnesses, and appeal the decision
before a senior commander. However, unlike in civilian courts, the
senior officer holds the authority to potentially increase the punish-
ment for the accused soldier who submits an appeal subject to giving
them the opportunity to respond and provide their input.3* In any case,
given that the senior officer is within the chain of command, their in-
clination would be to refrain from intervening in favor of the accused
soldiers.

The judicial officer manages the recording of the discussion on
the complaint form. They document the accused’s statements concern-
ing their culpability, including whether they admit or deny the allega-
tions. Moreover, the judicial officer must justify their guilty verdict or
acquittal. They list the accused’s remarks before imposing any penal-
ties and record the reasoning behind their decision on the sentence.
Factors such as the seriousness of the offense, the circumstances of its
commission, the defendant’s history, and their personal circumstances
are considered in determining sentence.®’

Beyond the aforementioned procedural rights, the concept of due
process is alarmingly neglected. Judicial officers may rely on the ac-
cusing commanders for career advancement and promotion, leading to
a concerning lack of independence.®® For instance, commanding offic-
ers assume the role of presiding judicial officers, creating a potential
for influence and pressure from the soldier’s immediate commander,
particularly when the presiding officer holds a lower rank than the of-
ficer who filed the complaint. This common chain of influence threat-
ens any semblance of impartiality in the proceedings.

In organizational cultures that strongly emphasize obedience to
superiors, such as the armed forces, it is often challenging for junior
officers to resist the influence of higher-ranking commanders or
friends.®” A presiding officer may be legitimately concerned that

83 See id. § 151.

84 Id. § 165.

85 ANNUAL REPORT 63B OF STATE COMPTROLLER, supra note 32, at 98.

s6 Diane H. Mazur, Rehnquist’s Vietnam: Constitutional Separatism and the
Stealth Advance of Martial Law, 77 IND. L.J. 701, 710 (2002).

87 Vincent A. Marrazzo, Apparent Unlawful Command Influence: An Unworka-
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cation, 10 SAN DIEGO L. REV. 72, 77 (1972).
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rendering a judgment contradicting a superior officer’s position may
lead to friction and hinder the presiding officer’s advancement within
the army. The presiding officer is constantly aware that displeasing the
convening authority with their verdict can have potential conse-
quences, including straining important relationships with superiors.®®
Furthermore, the accusing officer often has the authority to choose a
presiding officer who aligns with their expectations.?® This discretion-
ary power can further impact the impartiality of the proceedings, as
the selecting officer may opt for an officer who is more likely to sup-
port their desired outcome.?® These factors collectively contribute to
the challenge of maintaining impartiality in disciplinary proceedings.
The potential for influence, fear of repercussions, and subjective se-
lection process can undermine the pursuit of justice in such cases.
Additional factors present obstacles to due process for accused
soldiers. For instance, they are not entitled to a defense counsel, even
if they wish to retain one at their own expense.”! Furthermore, the pre-
sumption of innocence does not apply in disciplinary law. It is com-
monly assumed that the commanding officer’s decision to file a com-
plaint is justified. Moreover, many regulations governing the
disciplinary procedure contradict the presumption of innocence. For
instance, there is no established procedure for substantiating the alle-
gations in disciplinary proceedings. The accusing officer merely sub-
mits a complaint form to the judicial officer, which provides infor-
mation regarding the alleged offense committed by the soldier,
including the date and specific section of the offense.”? During the
trial, the complaint form serves as evidence instead of actual proof of
the accused’s guilt.”® Witnesses are usually not presented to support

ss Spak, supra note 24, at 459.
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91 HCJ 13/75 The Commander of Mil. Police Crim. Investigation Div. v. John
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garding the right to legal representation in military disciplinary proceedings must be
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argued before us that accused in disciplinary proceedings are entitled to representa-
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the accusing officer, though the accused soldiers have the right to sum-
mon their own witnesses.’* Indeed, the defendant has the right to call
the accuser as a witness. However, given that the accuser is not present
at the disciplinary hearing, it might not occur to the defendant to con-
sider this option. This setup makes it challenging for the defendant to
directly confront their accuser, which is a critical aspect of a fair trial.

Moreover, soldiers are not adequately informed about their right
against self-incrimination, and the existence of such a right in disci-
plinary proceedings remains uncertain.”®> In the absence of a proper
mechanism for establishing guilt, the right to remain silent holds little
practical significance, as soldiers who choose not to respond to the
charges will inevitably face conviction.

Article 168 of the Military Justice Law empowers the military
chief attorney to review disciplinary proceedings and assess any short-
comings that may have occurred.”® If a miscarriage of justice is iden-
tified, the military chief attorney has the authority to overturn the dis-
ciplinary verdict.”” Nevertheless, the military chief attorney lacks the
ability to establish a right to counsel and cannot address any potential
influence exerted by the commander on the outcome of the accused
soldier’s verdict.

E. Israeli Supreme Court’s Perspective on Procedural Fairness

The Israeli Supreme Court has upheld the lack of procedural fair-
ness in military disciplinary trials, stating that such trials are not equiv-
alent to civilian criminal trials.”® In many instances, the presiding

LSI 54 184 (1954-55) (Isr.), https://andyreiter.com/wp-content/uploads/military-
justice/il/Laws%20and%20Decrees/Israel%20-%201955%20-%20Mili-
tary%20Justice%20Law.pdf [https://perma.cc/LOAX-BT2W]. General Staff Order
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eral Staff of the IDF Order, supra note 76.

94 Article 104 of the General Staff Order 07.102 requires the trial officer to ask
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fense. 07.102 General Staff of the IDF Order, supra note 76, art. 104.

95 While section 366 of the Military Justice Law mandates that judges in military
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responding requirement for judicial officers. § 366, Military Justice Law, 5715—
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judicial officer is the immediate commander of the accused soldier and
is responsible for enforcing discipline within their unit.”® In the mili-
tary context, commanders cannot and should not be expected to main-
tain a position of neutrality as judges.!?’ They are actively involved
with their soldiers and have the right to express their views on the im-
portance of maintaining discipline even before the trial begins.!?!

The judicial officer’s dual role as both an officer responsible for
enforcing discipline and as a judge who determines the outcome of
disciplinary proceedings requires a delicate balance between military
and judicial principles.'%? This balance—and the officer’s primary role
as a military member—may occasionally justify deviations from cer-
tain accepted judicial rules, such as the right to legal representation or
the strict prohibition on conflicts of interest.!%3

The Israeli Supreme Court has observed that in some cases the
presiding officer is the same officer who directly witnessed the alleged
disciplinary offense and initiated proceedings against the soldier. %
However, being both a witness and a judge does not disqualify the
disciplinary proceedings because, due to the nature of military life,
commanders cannot always maintain a personal distance from the in-
cident they are judging.!%

In a notable case, the Israeli Supreme Court intervened in the de-
cision of the deputy military chief attorney to reject the request of a
soldier, who had been convicted in a disciplinary proceeding, to annul
the conviction due to procedural flaws identified in the disciplinary
process. 1% The soldier involved had been convicted of a disciplinary
offense and received a twenty-eight-day prison sentence after his re-
quest to be tried before a military court had been rejected. 197

The Court thoroughly reviewed the case and ordered the cancel-
lation of the proceeding primarily because the judicial officer oversee-
ing the disciplinary case failed to provide any reasoning for the
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soldier’s conviction.!®® In its decision, the Court firmly emphasized
that expediency in the legal process should not come at the expense of
justice.!%” The case served as a powerful signal that even military ju-
dicial officer’s judgments must be based on solid reasoning and sub-
stantial evidence. However, the Supreme Court did not overturn its
previous holdings that neither judicial neutrality nor a right of repre-
sentation is guaranteed in disciplinary military proceedings. At any
rate, interventions by the Supreme Court in military disciplinary pro-
ceedings are infrequent and exceptional.

The next Part examines the allegations surrounding the absence
of due process in Israel’s military disciplinary proceedings.

III. THE NEED FOR RIGOROUS DISCIPLINE

A. The Foundations of Military Justice: Establishing Discipline

The military justice system does not engage in philosophical de-
bates regarding the purpose of punishment. Rather, it emphasizes that
the primary objective of punishment is to establish discipline.!!® In
contrast, criminal proceedings in civilian contexts aim to address vio-
lations of societal laws and norms through retribution, rehabilitation,
and deterrence.

B. The Imperative of Prompt Response

To maintain discipline, the military justice system should be able
to address instances of disciplinary breaches swiftly.!'! A swift re-
sponse from the military justice system can ensure both specific and
general deterrence.!!? Captain Vere, who convinced the tribunal mem-
bers to sentence Billy Budd to death by hanging and opted for an im-
mediate trial instead of involving the admiral, firmly believed that a

108 Id. at 712-13.

109 Id. at 713.

110 Schiesser & Benson, supra note 61, at 489 (citing John H. Wigmore, Lessons
from Military Justice, 4 J. AM. JUD. SOC’Y 151 (1921)); Ferris, supra note 15, at 445
(stating that “the disciplinary function of the court-martial cannot be overstated”);
Lederer, supra note 21, at 515.

111 Smith, supra note 46, at 685; Ruzic, supra note 34, at 274; Ferris, supra note
15, at 446.

112 Prugh, supra note 15, at 32; Lederer, supra note 21, at 520 (regarding Roman
practice); Maurer, supra note 21, at 695; see also Ferris, supra note 15, at 446; Jo-
seph W. Bishop, Jr., Perspective: The Case for Military Justice, 62 MIL. L. REV.
215,216 (1973).
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timely reaction to an officer’s death by a soldier was crucial in averting
mutiny aboard the ship.!!® In military settings, expeditious disciplinary
action is imperative to prevent further breaches. Expediency is partic-
ularly vital in units where soldiers frequently rotate, such as among
recruits and during training courses, since a prompt disciplinary re-
sponse is necessary to emphasize the consequences of violating disci-
pline to other soldiers.

Disciplinary law equips commanders with a streamlined mecha-
nism for swiftly enforcing discipline, emphasizing both its efficiency
and expediency.!'* Discipline serves as the cornerstone of the army,
and its significance remains undisputed. Discipline has historically
been regarded as the soul of the army.!!> Roman military doctrine em-
phasized that a good soldier should fear their officers more than the
enemy, and some argue that this principle still holds true in contem-
porary times.'!'¢ In 1759, George Washington, a renowned military of-
ficer himself, declared that the neglect of discipline is profoundly det-
rimental to military order.'!’

C. The Significance of Discipline and Conformity as Pillars of
Military Service

The military’s primary objective is to secure victory in con-
flicts.!!® Throughout history, the primary objective of military justice
has been to uphold discipline as a means of enhancing combat effec-
tiveness,''” and discipline is indeed indispensable for achieving suc-
cess in warfare.!?? Therefore, the state has a paramount interest in
maintaining a strong and disciplined army. A nation’s existence can
hinge upon the conduct of its soldiers during combat,'?! and the con-
sequences of improper behavior during war are therefore

113 See supra Part I for a summary of the fictional trial of Billy Budd.

114 Kenneth C. Royall, Revision of the Military Justice Process as Proposed by
the War Department, 33 VA. L. REV. 269, 269 (1947); Smith, supra note 46, at 674.

115 Weber, supra note 22, at 124 (citing General George Washington).

116 Ferris, supra note 15, at 449; Roan & Buxton, supra note 34, at 187.
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119 Prosecutorial Power, supra note 34, at 939.

120 Hodson, supra note 19, at 36.

121 William C. Westmoreland & George S. Prugh, Judges in Command: The Ju-
dicialized Uniform Code of Military Justice in Combat, 3 HARV. J.L. & PUB. POL’Y
1, 50 (1980); see also West, supra note 15, at 2.
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immeasurable.'?? If commanders cannot rely on their troops to obey
orders, such disobedience will severely undermine the efficiency of
the army and consequently harm the national interest.!?*

Armies operate on principles of hierarchical discipline and obe-
dience to authority.!?* Conformity to orders is thus a fundamental as-
pect of military service. Unlike civilian organizations, the military em-
phasizes discipline and coercion, which act as the binding forces that
unify its different components into a cohesive unit. Establishing sol-
diers’ trust of fellow soldiers and commanders is an indispensable con-
dition for an effective army.!?’

Military members engaged in joint tasks, and especially those
with life-threatening risks, must rely on one another.'? The high-
stakes nature of warfare necessitates an organization with rigorous be-
havioral standards and stern consequences for deviations from those
standards. Military operations demand swift, instinctive, and unwa-
vering compliance with orders, particularly in combat scenarios.!?’
Strict discipline is essential to ensure that soldiers act contrary to their
natural individual self-preservation instincts, willingly risking their
lives, being separated from their families, forfeiting their freedom, and
enduring challenging conditions.!?® At times, soldiers are assigned
monotonous or perilous missions. They are taught to prioritize the col-
lective interest over personal interests.!?® Without punishment for
breaches of discipline, many soldiers would prefer to avoid these

122 Westmoreland & Prugh, supra note 122, at 48.

123 Roan & Buxton, supra note 34, at 190.

124 Parker v. Levy, 417 U.S. 733, 744 (1974).

125 Bernard, supra note 43, at 325.
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J.INT’L & COMPAR. L. 419, 423 (2008); Lederer, supra note 21, at 515.

128 William C. Westmoreland, Military Justice—A Commander’s Viewpoint, 10
AM. CRIM. L. REV. 5, 5 (1971) (stating that “[d]iscipline is . . . a state of mind which
leads to a willingness to obey an order no matter how unpleasant or dangerous the
task to be performed. Discipline conditions the soldier to perform his military duty
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missions.!3° The imposition of punishments deters the evasion of com-
bat responsibilities.!3!

Due to the inherent reliance on trust and cooperation within the
military, any offense committed within its ranks can have a profound
impact on the entire military system, leading to greater perceived se-
verity than similar offenses occurring outside of it. The unique nature
of the military gives rise to relevant disparities between its internal
justice system and the normal justice system that governs society, jus-
tifying different considerations and more severe punishments for sim-
ilar offenses. 132 Thus, drug-related actions that impair a soldier’s per-
sonal functioning, which may be considered a legitimate activity in
civilian life, can detrimentally affect the unit’s ability to operate effec-
tively, thereby warranting criminalization of drug use among military
service members.!?? Theft committed by a soldier, even in small
amounts, erodes trust among fellow soldiers. Offenses like sexual har-
assment not only hurt the victim and disrupt the daily military routine,
but also undermine the values of friendship, social cohesion, and trust
among military personnel, which are crucial for the proper functioning
of military units. 13 Soldiers in the army are compelled to live and
work closely together, making it easier for offenses to occur and ne-
cessitating a reliance on mutual trust.!3® Breaching that trust has im-
plications for the feasibility of cooperative efforts toward achieving
common goals. Similarly, disciplinary breaches have the potential to
spread and become a contagious phenomenon.

Rituals, uniform attire, and a regulated schedule serve to reinforce
discipline.!3® The military, as an institution, emphasizes conformity
over individuality and soldiers are typically required to conform to the
established military structure.!®” The U.S. Supreme Court decision in
Goldman v. Weinberger exemplifies this point. Simcha Goldman, an
orthodox Jew practicing his religion, served as a clinical psychologist
in the U.S. military.!3® After years of wearing a yarmulke uninter-
rupted, he was prohibited from wearing it while in uniform due to a
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complaint filed by a prosecutor in a trial in which Goldman served as
a defense witness.!*® In a 5-4 decision, the U.S. Supreme Court re-
jected Goldman’s petition and held that the military operates as a dis-
tinct society separate from the civilian community.'*® The Court ob-
served that there is no equivalent in civilian life to the obligation to
uphold discipline in the military;'#! that discipline is crucial for the
military to fulfill its duties;!*? that the military is not obligated to tol-
erate debates or protests to the same extent as civil society;'*? that, to
effectively carry out its role, the military must promote instinctive
compliance and a commitment to uniformity;'#* that consideration
must be given to the professional judgment of military authorities re-
garding the relative importance of specific military interests;'# that
courts lack the necessary expertise to determine the impact of violating
a military rule on discipline;'#¢ and that uniform attire fosters the sub-
ordination of personal preferences and identities and conveys a sense
of hierarchy by minimizing individual characteristics unrelated to
rank.'¥” The army deems uniformity essential during both war and
peacetime, as soldiers must be prepared to obey instinctively, and the
essential habit of discipline and uniformity must be cultivated before
facing challenges.!*® The Court recognized that the reflex of immedi-
ate compliance with procedures and commands should be ingrained
without hesitation.!#”

Indeed, scholars emphasize that the study and acquisition of mil-
itary member behaviors occur primarily during periods of peace.!>°
Although the consequences of improper conduct during military oper-
ations are substantially more significant and severe than those in times
of peace,'®! the importance of military discipline and unwavering
compliance cannot be learned solely on the battlefield.
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141 Goldman, 475 U.S at 507.
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148 1d.; see also Westmoreland, supra note 128, at 7.
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151 Id. at 50.



2024] FAIRNESS IN MILITARY PROCEEDINGS 401

Supporters argue that the military justice system should accu-
rately reflect the unique norms and requirements of the military.!>?
They believe that limiting the disciplinary powers of commanders
compromises the effectiveness of the military justice system.!>* Addi-
tionally, one might argue that subjecting commanders to cross-exam-
ination by accused soldiers in disciplinary proceedings may have neg-
ative consequences; doing so could undermine the military hierarchy
and erode soldiers’ willingness to obey their commanders.!>*

D. The Significance of Commanders as Judicial Officers

A compelling argument highlights the significance of command-
ers’ status in disciplinary proceedings, advocating for their role as ju-
dicial officers due to their critical responsibility in maintaining order
and discipline within their ranks.!>> Such advocates argue that their
duty to safeguard the well-being and safety of their soldiers encom-
passes the responsibility to administer appropriate punishments when
warranted.!>® This responsibility presents considerable challenges,'>’
underscoring the need for commanders to possess the authority to im-
plement disciplinary measures and maintain a certain level of control
over the proceedings.!'*®

The military justice system is regarded by some as a mechanism
that enables commanders to exercise their authority over subordi-
nates.'>® This approach is grounded in the belief that conducting trials
within the command structure, with commanders presiding over pro-
ceedings, effectively maintains discipline within the unit. Granting
commanders the power to impose punishments serves as a direct de-
terrent against misconduct.!*® In addition, proponents of the system
argue that commanders possess intimate knowledge of both the

152 Hansen, supra note 127, at 424.

153 Schlueter, supra note 23, at 17.

154 See also Bernard, supra note 43, at 335.

155 Schlueter, supra note 22, at 58; David A. Schlueter, American Military Justice:
Responding to the Siren Songs for Reform, 73 A.F. L. REv. 193, 207-08 (2015);
Murphy, supra note 39, at 139; Ghiotto, supra note 12, at 525.

156 Farmer & Wels, supra note 28, at 277.

157 Ghiotto, supra note 12, at 526.

158 Hodson, supra note 19, at 43; Ghiotto, supra note 12, at 527; Bishop, supra
note 113, at 219.

159 Prosecutorial Power, supra note 34, at 939-40; Ruzic, supra note 34, at 273
(stating that “[o]riginally, the court-martial system was aimed at meeting the disci-
plinary needs of a commander”).

160 Ghiotto, supra note 12, at 520.
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soldiers and the unit’s dynamics, making them well-equipped to make
informed decisions.!®! Their role in upholding discipline necessitates
influence over the military justice system.!6?

Advocates argue that soldiers should be tried by commanders ra-
ther than professional judges because commanders possess more suit-
able tools to accurately evaluate soldiers’ behavior.!®* Such advocates
emphasize that commanders are uniquely positioned to understand the
specific behavioral standards expected within their units and that they
can assess the appropriate punishment that serves the overall interests
of the unit. Unlike professional judges who lack military experience,
proponents of the current system opine that commanders are better
suited to determine the gravity of offenses related to military instruc-
tions, such as violations related to dress and grooming standards, and
that commanders possess the expertise to evaluate the impact of diso-
bedience and strike an appropriate balance between individual rights
and the military’s operational needs.!®* They also note that command-
ers have the discretion to consider various factors including overall
conduct, contributions to the unit, the impact of the offense on disci-
pline, and the unique dynamics of the unit.!®> Consequently, com-
manders can prioritize significant military interests, such as the risk of
others within the unit committing similar misconduct, over individual
rights.!%6

Additionally, commanders bear the ultimate responsibility for
their subordinates’ acts. Some argue that it would be unjust to hold
commanders accountable for the misconduct of their soldiers without
providing them with the necessary tools to maintain discipline.'®” Mil-
itary tribunals’ inclusion of service members as judges recognizes the
unique circumstances of military life. Proponents state that this inclu-
sion ensures that those who understand the intricacies of military ser-
vice have a voice in the decision-making process.'®® By involving in-
dividuals with military experience, the composition of military

161 Finkelstein & Tomer, supra note 32, at 150; Hansen, supra note 55, at 261.

162 Alleman, supra note 69, at 189.

163 Id.

164 Id.; Hansen, supra note 127, at 424-25.

165 Hodson, supra note 19, at 44.
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167 Schlueter, supra note 155, at 211; Robinson O. Everett, O’Callahan v. Parker—
Milestone or Millstone in Military Justice?, 1969 DUKE L.J. 853, 873 (1969); Han-
sen, supra note 55, at 261-62.

168 Finkelstein & Tomer, supra note 32, at 150.
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tribunals reflects a commitment to considering the particular chal-
lenges that arise within the military context.'®

It should be noted that familiarity between the presiding military
officer and the soldier, where the soldier’s identity and personal his-
tory are known, may work in favor of the soldier in certain cases.
There is space for compassionate considerations within the discipli-
nary proceedings. The soldier’s commendable character traits and
contributions to the military unit can be duly considered.

Indeed, one can argue that direct engagement during disciplinary
proceedings promotes inclusivity rather than exclusivity by reaffirm-
ing the soldier’s continued membership within the unit. Even after the
presiding military officer communicates the sentence to the soldier, an
unofficial opportunity to initiate a dialogue remains, which could po-
tentially influence the presiding officer to reassess the severity of the
penalty.

E. Inclusivity and Rehabilitation: Transforming Offenders into
Effective Servicemembers

Furthermore, a primary objective of the military justice system is
to facilitate the rehabilitation of offenders and transform them into
more effective servicemembers.!”? Accused soldiers are not adver-
saries, but integral members of a team;!”! conducting a swift trial min-
imizes disruption to the soldier’s routine and enables them to promptly
resume their duties within the army.!”

F. Military Justice Versus Civilian Law: Addressing Disparities

The military also has specific offenses that are not present in ci-
vilian law and are closely tied to military service. These offenses in-
clude desertion, disobedience of orders, absence without leave, disre-
spect, disorderly conduct, dereliction of duty, and conduct
unbecoming an officer.!”® Certain offenses carry significant disgrace,
while others are of a more technical nature, such as dressing or groom-
ing sloppily or refusing to fulfill a minor order. Desertion can pose a
threat to the army’s existence and establishing consequences for the

169 Id.

170 Mazur, supra note 86, at 709.

171 Bernard, supra note 43, at 325.

172 Hodson, supra note 19, at 40.

173 Bishop, supra note 112, at 219; Roan & Buxton, supra note 34, at 186;
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offense is thus crucial to deterrence.!’ In many cases, it is not neces-
sary to treat military-specific offenses as if they were civilian criminal
offenses.

Therefore, when considering the delicate balance between
strengthening discipline and ensuring fairness, it is important to re-
member that not all instances of military misconduct amount to crim-
inal offenses in civilian tribunals. One might contend that full criminal
procedures in military disciplinary proceedings ought to be reserved
exclusively for acts that would constitute criminal offenses in a civil-
ian context. In contrast, military offenses such as failure to adhere to
dress and grooming standards, disobedience of orders, or absence
without leave are unique to the military context and do not exist within
the civilian system, thus not requiring criminal procedure elements.!”
Consequently, convictions in disciplinary proceedings are not classi-
fied as criminal convictions and do not lead to the creation of a crimi-
nal record.!”¢

The range of offenses that can be addressed through disciplinary
proceedings and the severity of the available sentences are limited.!”’
Military offenses are primarily designed to uphold military structure
and discipline, and they lack condemnation outside of that context.
According to the U.S. Supreme Court’s ruling in Middendorf, depri-
vation of liberty resulting from a procedure in a non-civilian context,
such as a summary court-martial, does not classify it as a criminal pro-
ceeding necessitating the appointment of a defense counsel.!”® Con-
viction for such an offense in the summary court-martial carries no
further consequences beyond the immediate penalty.!” A soldier sen-
tenced to imprisonment within the military context does not have their
employment options affected outside of the army. Furthermore, sol-
diers serving sentences in the military do not reside alongside individ-
uals typically associated with criminal behavior, as the majority of the
military population consists of individuals from normative back-
grounds. Therefore, the social perception and implications of military
imprisonment differ from those associated with civilian criminal con-
victions.

174 Bishop, supra note 112, at 219.

175 William R. Willis Jr., Toth v. Quarles—For Better or for Worse, 9 VAND. L.
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Therefore, conducting trials with standard procedural guarantees
for minor disciplinary matters may appear unnecessary and even ab-
surd.!8% It is unreasonable to expect military lawyers to conduct legal
proceedings against a soldier solely based on minor misconduct, such
as breaches of dress and grooming standards.

G. Challenges in Providing Defense Counsel Representation

In addition, one can argue that providing defense counsel could
create an imbalance between the soldier and the military officer acting
as the presiding judge, which might favor the soldier’s interests in the
proceedings. Defense counsel may also compromise the command hi-
erarchy between the judge military officer and the soldier and under-
mine the authority and command structure within the military.

Furthermore, the imperative of a prompt response does not leave
time for full procedural guarantees. Involving a defense attorney in the
proceedings would introduce complexities and potential delays. If the
decision in the disciplinary process were prolonged for weeks or
months, the deterrent effect against violations of military law and or-
der would diminish. Moreover, introducing defense counsel into the
proceedings would undoubtedly alter their dynamics.!'®! If the right to
legal representation were granted, the military could also be compelled
to appoint prosecutors to represent their interests.!8? Such a procedure
would demand substantial resources and prove time-consuming for
defense counsels, who would also be soldiers.'®?

The argument for full criminal procedure in all disciplinary hear-
ings, when taken to an extreme, can lead to absurd conclusions. For
instance, the notion of having military defense counsels accompany
soldiers into battlefields or be stationed on every ship at sea to be avail-
able for potential disciplinary proceedings is impractical. Placing non-
combatant counsels in hazardous combat situations is not viable, and
there is limited space and time for lengthy discussions in such scenar-
ios.!%* Additionally, the placement of defense counsels in remote lo-
cations and aboard ships can present logistical challenges and poten-
tial personnel shortages.!'®>

180 Bernard, supra note 43, at 320.

181 Middendorf, 425 U.S. at 45.

182 Id. at 45-46.
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IV. THE NEED FOR DUE PROCESS

Despite the arguments in favor of discipline, a question arises as
to whether constraining a soldier’s freedoms for military efficiency
and organization justifies compromising their right to due process.

A. The Impact of Conscription on Individual Rights

Military service inherently involves a significant restriction of in-
dividual liberty. Soldiers are subject to more limitations than civilians,
as they must adhere to military laws and command instructions. The
obligation to obey lawful orders is stringent, and soldiers require per-
mission to engage in work or studies outside of the military. They are
obligated to remain within the confines of their assigned unit and can-
not abandon their duties.!3¢ Soldiers face the vulnerability of death in
both war and training. They experience separation from their family
and friends, and their terms of service can be austere. Furthermore,
their freedom of expression, association, and demonstration is re-
stricted.!®” Soldiers are also prohibited from participating in political
activities. Privacy becomes complex when soldiers are constantly su-
pervised by their commanders. In these regards, the military’s struc-
ture governs most aspects of its members’ lives.!®® The foundational
principle requiring soldiers to be willing to sacrifice their lives reduces
them to tools or instruments for achieving broader military or govern-
mental objectives. This perspective views soldiers not as individuals
with their own intrinsic value and rights but as means to an end—spe-
cifically, the fulfillment of military goals and the protection of the na-
tion. In a civilian context, such limitations would not withstand con-
stitutional scrutiny. Transitioning from a civil society that upholds the
liberties of the individual to a military framework that emphasizes the
subordination of individuals to the system and prioritizes the mili-
tary’s requirements over personal freedoms can induce profound cul-
tural shock.

Restricting individual rights is particularly contentious in states
that impose mandatory conscription. Many states have abolished man-
datory conscription.!®® France, for instance, which imposed

186 Westmoreland & Prugh, supra note 121, at 45.

187 Cooke, supra note 57, at 526.

188 See also Bernard, supra note 43, at 325.

189 Steven L. Winter, Melville, Slavery, and the Failure of the Judicial Process,
26 CARDOZO L. REV. 2471, 2480 (2005) (stating that the analogy between slavery
and forced recruitment is clear).
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compulsory military service in 1793 as a symbol of national unity,
abolished this obligation in 1996, marking an important milestone in
the shift away from mandatory conscription.!*® In contrast, Israel has
maintained mandatory military service through the Security Services
Law of 1986, which requires Israeli men and women over eighteen
years old to serve in the military for a significant duration.'”! Individ-
uals are also subjected to reserve duty following their completion of
regular military service.!”? Israel justifies its mandatory military ser-
vice with the country’s unique security situation, which it believes
makes waiving compulsory service impractical.!®> While it can be ar-
gued that individuals who voluntarily choose to join the military have
willingly relinquished certain freedoms,!** this argument loses its va-
lidity when applied in states where military service is a mandatory
duty.

Moreover, the recognition that soldiers are fulfilling a mission for
their country through their military service should give rise to a duty
to evaluate soldiers in accordance with legal standards and afford them
fair trial protections. As the state requires soldiers to make sacrifices,
it also assumes the responsibility of safeguarding them against unjust
convictions and disproportionate penalties. Otherwise, the state might
lose its moral authority to require young people to serve in the army.

B. Challenging the Notion of a Separate Military Community

Skeptics question the notion that the military should be consid-
ered a separate community that requires constant disciplinary control.
They challenge the idea that the military should have unique and ex-
tensive disciplinary powers, arguing for a more balanced approach that
respects individual rights and freedoms in the military context.!®> The
idea that the military is a distinct and separate society no longer accu-
rately reflects the realities of the modern-day military

190 MARTIN VAN CREVELD, THE RISE AND DECLINE OF THE STATE 412 (1999). On
the compulsory military service in France, see Philip Marcus, Some Aspects of Mil-
itary Service, 39 MICH. L. REV. 913, 927-28 (1941).

191 §§ 13,15, 16, Defence Service Law, 5746-1986 (Isr.).

192 The Reserve Service Law 2008, art. 5.

193 Hadar Aviram, How Law Thinks of Disobedience: Perceiving and Addressing
Desertion and Conscientious Objection in Israeli Military Courts, 30 LAW & POL’Y
277,285 (2008).

194 West, supra note 15, at 5.

195 Edward F. Sherman, Military Justice Without Military Control, 82 YALE L.J.
1398, 1401 (1973).
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establishment.!®® Other roles in civilian life, such as police officers and
firefighters, also entail dangerous and high-responsibility positions.
While the military has traditionally been seen as unique in terms of the
level of danger and responsibility it entails, these civilian roles also
require individuals to risk their lives to protect others and maintain
public safety. Acknowledging the parallels of these positions high-
lights the shared risks and responsibilities faced by individuals in dif-
ferent professions.!”” Another important aspect to consider is that a
majority of the modern military is not composed of professional mili-
tary personnel, and the distinction between civilians and soldiers has
become less clear.!”® In addition, reserve personnel often come di-
rectly from civilian life and return to their civilian status after com-
pleting their required service or after a designated period of time. This
temporary transition between military service and civilian life high-
lights the modern interconnectedness of military service with broader
society and reinforces the notion that individuals who serve in the mil-
itary maintain their status as civilians throughout their service. With
evolving societal norms and increased emphasis on individual rights,
the military is increasingly seen as an integral part of society rather
than a separate entity with its own set of rules and norms. This shifting
perspective challenges traditional notions of the military as a separate
society and calls for a more nuanced understanding of its role within
the broader societal framework.

Justice Brennan’s dissenting opinion in Goldman v. Weinberger
argued that there should be a logical and justifiable rationale for re-
stricting the rights of servicemembers.!*® He argued that it is difficult
to make a serious argument that wearing a yarmulke constitutes an
extreme and exceptional disruption to the overall attire?®® and noted
that the yarmulke serves as a reminder that the identity of a U.S. ser-
vice member encompasses religious and ethnic diversity.?! Brennan
argued that there should be a rational basis for claiming a military need
when it potentially conflicts with religious freedom.?? In 1987, in re-
sponse to Goldman, Congress passed the Religious Apparel Amend-
ment, allowing servicemembers to wear visible and conservative

196 Ruzic, supra note 34, at 265.

197 Sherman, supra note 195, at 1402.
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199 Goldman v. Weinberger, 475 U.S. 503, 517 (1986).
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religious apparel while in uniform.?*> The law signified that diversity
is an integral part of democratic life and that drawing distinctions be-
tween servicemembers and civilian society is not inherently justified.

C. Preserving the Integrity of Military Justice by the Imperative of
Judicial Impartiality and Mitigating Command Influence

It is argued that commanders’ involvement in proceedings has the
potential to shift trials from being governed by the rule of law to being
governed by the rule of the commander.?** Indeed, the perils of the
commander’s unlawful influence throughout the trial have been re-
ferred to as the “mortal enemy of military justice.”?% Concern was
raised regarding the substantial power held by the commander, which,
if arbitrarily exercised, could undermine the perception of justice.?%¢
Unfortunately, commander influence creates the possibility that per-
sonal vendettas, abuse, and external factors will influence proceedings
against soldiers.

In addition, judicial impartiality is a fundamental aspect of judi-
cial fairness and integral to the right to due process.??” Judicial impar-
tiality guarantees that individuals involved in legal proceedings have
the right to a hearing, free from any undue influence or bias.?® This
principle is consistent with the fundamental notion that justice must
be administered objectively and without favoritism. Moreover, impar-
tiality needs to be maintained at both institutional and personal lev-
els.?” The roles of the prosecutor and the judge must be distinct, and
the judge should not be involved as a witness, let alone as the accuser.
Justice is impeded when the commander who files a complaint also
acts as the judge for the accused soldier, or when the commander of
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the accused soldier instructs a judicial officer to impose a specific pun-
ishment without the soldier’s awareness.

D. Upholding Justice Through Legal Representation

The right to legal representation for criminal defendants who can-
not afford it on their own is enshrined in the Sixth and Fourteenth
Amendments to the U.S. Constitution.?!? Legal representation is cru-
cial to rectify the power imbalances and safeguard the judicial integ-
rity of the disciplinary proceedings. By providing soldiers facing po-
tential imprisonment with the opportunity to be represented by defense
counsel, the integrity and justice of the disciplinary process can be
safeguarded.

In most cases, disciplinary proceedings in the military occur out-
side of active combat or wartime.?!! Soldiers often deal with legal is-
sues of which they may be unaware, as they lack expertise in the intri-
cacies of the law. Differentiating between awareness and unawareness
is particularly crucial in many alleged disciplinary offenses.?!? More-
over, soldiers face significant pressure and stress in disciplinary pro-
ceedings, and they often lack sufficient experience to mount a defense
against charges brought against them.

Given these circumstances, soldiers need defense counsel to en-
sure that their rights are protected and their voice is heard. They need
support from someone who can advocate for them and provide guid-
ance throughout the procedure. Soldiers may not know whether they
should call witnesses on their behalf, and having a dedicated defense
counsel is even more crucial when confronted with accusations by
their commanders.

If military defense attorneys are easily accessible, there is no need
to unnecessarily prolong the proceedings. The majority of disciplinary

210 Gideon v. Wainwright, 372 U.S. 335, 352 (1963).
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(2005).

212 For instance, according to section 133 of the Military Justice Law, a soldier
failing to obey a military order faces a penalty of one year’s imprisonment. § 133,
Military Justice Law, 5715-1955. As stated above, however, the period of imprison-
ment that can be imposed in disciplinary proceedings is limited. See supra text ac-
companying notes 76-79. If the offense lacks a specified mental element, awareness
is necessary. § 19, Penal Law, 5737-1977 (Isr.). Therefore, a soldier who inadvert-
ently breaches discipline, such as missing kitchen duty due to unawareness—though
a reasonable individual could have been expected to know—cannot be found guilty
under this article.
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cases are not factually complex and do not require extensive prepara-
tion time. Despite concerns about delays, however, the involvement of
a defense attorney is crucial to ensure the fair and proper conduct of
the disciplinary process. Their presence is essential in upholding the
principles of justice and safeguarding the integrity of the proceedings.

Though some argue that providing defense counsel in every loca-
tion where soldiers are present is infeasible, the solution to such cases
is to limit judicial officers’ authority to impose imprisonment penal-
ties. In emergencies, judicial officers should be granted the authority
to impose short-term detention until trial. In any case, provisions that
are appropriate for addressing disciplinary violations in the midst of
armed conflict are not necessarily suitable for a long-term and sustain-
able justice system. The exigencies and unique circumstances of com-
bat situations may require swift and immediate action to maintain or-
der and protect the safety of individuals, but when establishing a
permanent justice system, it is essential to consider broader principles
of justice, due process, and individual rights.

E. Billy Budd as a Critique of the Argument of Military Necessity

Captain Vere in Billy Budd epitomized the notion that the law
should yield to the demands of war.?!* The sacrifice of one individual
was deemed necessary to deter the insubordination of many. It is ar-
gued, however, that the story exposes this notion as a deception.?!*
The text does not provide a reasonable basis for believing that if Billy
were acquitted or given a lenient sentence, a rebellion would have en-
sued. Billy was regarded fondly by the crew. Considering Vere’s ques-
tionable legal arguments, there is no justification for using his policy
arguments or portrayal of military needs as gospel. The state of emer-
gency appears to exist primarily in Vere’s perception rather than real-
ity 213

As Professor Daniel J. Solove wrote on the story’s meaning,
“Billy Budd can be read as a powerful demonstration of why we should
resist our tendency to readily accept arguments by our leaders that we
must make certain sacrifices in times of crisis.”?!¢ By the same token,
the United States has offered apologies for the forced evacuation and

213 See supra Part I for a summary of the fictional trial of Billy Budd; see also
Daniel J. Solove, Melville’s Billy Budd and Security in Times of Crisis, 26 CARDOZO
L. REV. 2443, 2457 (2005).
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215 Id. at 2461.
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internment of U.S. citizens of Japanese ancestry during World War
I1,2'7 conduct which, at the time, it justified through the exigencies of
war.

F. Safeguarding Liberty and Mental Well-Being

As previously mentioned, disciplinary proceedings primarily deal
with relatively minor offenses. However, it is worth noting that in such
proceedings, soldiers may still face the possibility of imprisonment as
a form of punishment.?!® While imprisonment is more humane than
historical penalties such as those imposed by the U.S. army in the
eighteenth century,?!” the deprivation of liberty is—barring the death
penalty—the most severe sanction that a state can impose on an indi-
vidual. Justice Marshall’s dissenting opinion in Middendorfv. Henry
argued that representation must be provided when there is a potential
for incarceration.?2’

The significance of the right to physical liberty is self-evident. It
serves as a foundation for the exercise of other fundamental rights. In
regular criminal trials, defendants who are at risk of imprisonment are
entitled to be represented by defense counsel.??! In Israel, individuals
under the age of twenty-one in criminal trials may not be sentenced to
imprisonment without first receiving a written report from a probation
officer.??? Conscripted soldiers in the Israeli army are typically under
this age.??* Considering the gravity and implications of the deprivation
of liberty, it becomes even more crucial to ensure that the disciplinary
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proceedings uphold principles of fairness, due process, and the right
to a proper defense.

The impact of a relatively brief duration of imprisonment should
not be underestimated. Being imprisoned can induce a profound sense
of loss of control over one’s life. The loss of autonomy experienced
during this period can lead to severe mental distress and post-traumatic
phenomena, significantly impairing an individual’s quality of life over
an extended period.?**

Moreover, the power imbalance between the commanding officer
who initiates the disciplinary process and the soldier charged can con-
tribute to the soldier’s sense of helplessness. This feeling may inten-
sify when the soldier is confronted daily by the very commander who
ordered the deprivation of their liberty, further exacerbating the psy-
chological impact and feelings of vulnerability experienced by the sol-
dier. The concept of the commander as a “parent surrogate” within a
framework of informal and familial relationships®*® may also be in-
compatible with the imposition of a sentence of imprisonment that has
the potential to cause psychological harm to the soldier. Imprisonment
represents a significant departure from the nurturing and supportive
role traditionally associated with a parent figure.

In disciplinary proceedings, it is crucial to recognize the potential
negative impact that such a punishment can have on the soldier’s men-
tal well-being. The imposition of imprisonment can lead to a sense of
betrayal, confusion, and loss of trust in the commander. It may disrupt
the informal and familial dynamics within the unit, further exacerbat-
ing the psychological strain experienced by the soldier.

Recognizing these potential consequences for the accused under-
scores the importance of upholding fairness, due process, and proper
legal representation in disciplinary proceedings. It is crucial to address
power imbalances, ensure that soldiers have the opportunity to assert
their rights, and create an environment that supports their mental well-
being throughout the disciplinary process.

G. The Nature of Imprisonment as a Criminal Sanction

In Engel v. Netherlands, the European Court of Human Rights
provided three factors that should be examined to determine whether
a disciplinary charge may be considered “criminal” under Article 6 of

224 Adrian T. Grounds, Understanding the Effects of Wrongful Imprisonment, 32
CRIME & JUST. 1, 2 (2005); Mika’il DeVeaux, The Trauma of the Incarceration Ex-
perience, 48 HARV. CIV. RTS.-CIv. LIBERTIES L. REV. 257, 260 (2013).

225 For this concept, see Bernard, supra note 43, at 325.
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the European Convention of Human Rights,>?® which requires fair
hearings for such charges.??” These parameters include the classifica-
tion of the offense as determined by the legislature, the nature of the
violated offense, and the severity of the anticipated punishment in the
event of a conviction.??® The court emphasized the significance of the
third parameter in particular.??’

Soldiers in the U.S. military who are convicted in disciplinary
proceedings can also be imprisoned,?*® and many disciplinary pro-
ceedings in the U.S. military actually result in imprisonment. In the
U.S. context, one might consider imprisonment an excessive punish-
ment for breaches of military norms, especially where civilian crimi-
nal conduct is punished with the same sanction.

The Israeli Military Defense has voiced concerns regarding the
overuse of imprisonment as a disciplinary measure, emphasizing that
this practice infringes upon fundamental rights.?*!It has also high-
lighted that this excessive use of confinement has also contributed to
a higher rate of individuals abandoning their military service obliga-
tions.?3?

It is crucial to highlight the potential consequences and implica-
tions of a penalty involving the deprivation of liberty. Indeed, partic-
ularly where the sentence is disproportionate to the offense committed,
soldiers can experience intense feelings of frustration and injustice
that may linger for a significant period. Imprisonment can therefore
harm the individual, as well as collective well-being within the ranks.

H. Striking the Balance: Constitutional Due Process in Military
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Disciplinary Proceedings

The complex consequences that accused soldiers face in discipli-
nary proceedings necessitate a careful balance between safeguarding
their rights and addressing the needs of the military. It is also essential
that rules of procedure in disciplinary proceedings adhere to constitu-
tional due process principles.?** As such, guilt should be demonstrated
through evidence and not merely asserted, particularly when there are
disputes over the facts.?** Due process also demands that soldiers have
the opportunity to confront incriminating evidence presented against
them.

When evaluating the constitutionality of the proceedings, it is im-
perative to consider factors such as the logical connection between the
rules and the preservation of military discipline, the availability of less
intrusive alternative methods to maintain discipline, and the correla-
tion between the gained efficiency and the infringement on individual
rights.?*> Equally important is the assessment of whether there is a
proportional relationship between the disciplinary law breached and
the severity of the sentence imposed.?*¢ By considering the aforemen-
tioned factors, a fair balance can be achieved, upholding both the
rights of soldiers and the necessities of the military.

L. Fair Military Justice for Fostering Discipline and Respect

World War II demonstrated that strict military justice systems
could provoke anger among soldiers and undermine confidence in mil-
itary authority, rather than bolster discipline.?*” It highlighted that a
fair justice system is essential for fostering trust within the military
ranks. As William C. Westmoreland stated, “A military trial should
not have a dual function as an instrument of discipline and as an in-
strument of justice. It should be an instrument of justice and in ful-
filling this function, it will promote discipline.”?*® Indeed, the fairness
of the disciplinary process is vital for establishing the legitimacy of

233 HCJ 266/05 Pilant v. Deputy Mil. Att’y, 59(4) P.D. 707, 713, 715 (2005).
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judgments and punishments.?* If a punishment is perceived as illegit-
imate, it is unlikely to foster discipline.?*° Unjust punishments can un-
dermine respect for military discipline.?*! Therefore, ensuring that the
disciplinary process is fair and just is not only a matter of upholding
individual rights, but is also crucial for maintaining the overall effec-
tiveness and credibility of the military’s disciplinary system. Balanc-
ing the need for discipline with the need for a fair and just system is
crucial in maintaining the integrity and effectiveness of the military
justice system in the long run.

Furthermore, from a utilitarian perspective, a military justice sys-
tem that lacks due process for servicemembers has the potential to de-
ter individuals from joining the armed forces.?*? It is also essential to
recognize that the fairness of the process holds intrinsic value. The
assessment of a legal procedure is not solely based on its final out-
come, but also influenced by its fairness.?** Regardless of the eventual
punishments, accused soldiers should feel that their voice was
acknowledged, and their perspective was taken into consideration,
even if ultimately not accepted. When a trial is conducted and a pun-
ishment is imposed without regard for the accused soldiers’ position,
it can generate feelings of detachment. Such sentiments are detri-
mental to the unity and cooperative bond required within the military.

V. THE ISRAELI INTEGRATIVE COURT MODEL AS AN APPROPRIATE
APPROACH FOR ADDRESSING DISCIPLINARY VIOLATIONS WITHIN THE
ARMY

In 2016, the U.S. Congress amended Article 146 of the Uniform
Code of Military Justice, establishing a Military Justice Review
Panel.?** Every eight years, this panel is responsible for conducting
comprehensive evaluations of the U.S. military justice system.?*> The
ongoing commitment to regularly evaluate the military justice system
is a positive measure that encourages careful conduct and helps pre-
vent arbitrariness, while also creating avenues for improvement.
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This Article specifically highlights the integrative tribunal in Is-
rael as a model that exemplifies fairness and compassion in addressing
violations of disciplinary rules. It should be considered as a potential
model for addressing disciplinary proceedings worldwide, as it prior-
itizes justice and respects the rights of all parties involved.

The integrative tribunal was established in early 2018 by then-
President of the Military Court of Appeals, Major General Doron
Feiles.?*¢ It is a judicial body that handles cases related to offenses of
desertion.?*” It is typically presided over by a military judge who pos-
sesses a legal education and expertise in military law.?#81t is important
to note that the integrative tribunal is not yet codified in Israeli law.

The integrative tribunal deals with deserters by providing a holis-
tic plan to restore them to duty.?*” It serves as a therapeutic and reha-
bilitative alternative to traditional criminal proceedings.?*® Its aim is
to facilitate the completion of full and proper service in the Israeli
army, and in appropriate cases, the plan includes a comprehensive sup-
port system encompassing welfare factors and opportunities for per-
sonal growth.?*! By actively participating and successfully completing
the program, soldiers can avoid imprisonment for their absence and
prevent the creation of a criminal record.?*?

Soldiers who have been detained due to desertion and whose ab-
sence period warrants criminal prosecution can request to enter the
integrative process.?>3 A prerequisite for this participation is the sol-
dier’s genuine desire and willingness to return to regular service.?>*
The soldier will undergo a quick evaluation of their suitability for the
integrative process by soldiers serving in the unit belonging to the

246 The Integrated Court — A Model for Promoting Change Among Those Absent
from Military Service, ISRAEL DEFENSE FORCES (Aug. 17, 2020), http://ti-
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Military Police Corps, which specializes in assessing the possi-
bility and methods of rehabilitating imprisoned soldiers.?>> The soldier
can be represented by military defense or a private lawyer of their
choice.?’¢ If they are deemed suitable for the integrative process, then
after receiving approval from the integrative military tribunal to join
it, the soldier will be released from detention and resume their ser-
vice.?’

Upon the soldier’s return to their unit, a commanding officer will
be assigned to accompany them throughout the proceedings and even
beyond, supporting them in their military path.?*® The accompanying
commander plays a crucial role in offering guidance, support, and su-
pervision to the soldier throughout their rehabilitation process.?”

The integrative tribunal aims to support soldiers who face charges
of absence from military service, providing them with financial and
emotional assistance. In appropriate cases, with the consent of the sol-
dier and their family, welfare officials from local authorities and the
military will provide support and assistance.?*® This support will be
coordinated with the integrative tribunal, which will monitor the pro-
gress of the civilian therapeutic plan.?$! Acknowledging that personal
and family circumstances can pose obstacles to the defendant’s inte-
gration into the military, the integrative program emphasizes the col-
laboration between military and civilian welfare factors.?®? This com-
prehensive support allows soldiers to successfully prepare for their
return to military service.??

As a general guideline, the integrative process will span one
year.2* During this period, the soldier will be expected to serve duti-
fully and refrain from committing additional criminal offenses, includ-
ing absence from service.?%
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During the follow-up hearings, the integrative tribunal conducts
reviews based on updated reports from the relevant parties, including
the soldier’s commanding officer.?® The follow-up hearings are an
integral part of the integrative process, designed to ensure continuous
oversight and support for the soldier undergoing rehabilitation. These
hearings occur regularly and periodically throughout the duration of
the integrative process. The structure of these hearings is deliberately
designed to adapt to the evolving needs and circumstances of the sol-
dier, reflecting changes in behavior, compliance with rehabilitation
measures, and overall progress. By holding these hearings during the
integrative process, the tribunal ensures a dynamic and responsive ap-
proach to rehabilitation, allowing for the adjustment of strategies, in-
terventions, and supports as necessary. This ongoing review mecha-
nism is crucial for addressing any emerging obstacles, providing
targeted benefits, and, when needed, issuing warnings or highlighting
the potential consequences of reverting to the standard criminal
track.2%” It is important to clarify that while desertion is an offense
unique to military contexts, it is treated as a criminal offense under
military law and carries a civilian criminal record for the convicted.

If the soldier successfully completes the integrative process while
maintaining proper military service throughout the year, they will be
convicted of an alternative offense that does not result in a civilian
criminal record but may entail probationary imprisonment.?®

Desertion is considered a serious offense within the military jus-
tice system, as it undermines discipline, compromises mission readi-
ness, and can have severe consequences for the safety and effective-
ness of the armed forces. During World War I, desertion was
considered a grave offense, and deserters could face the death penalty
in some cases.?® Under the U.S. Uniform Code of Military Justice,
the death penalty can still be imposed for desertion in times of war.?’°
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Deserters exhibit common characteristics, which often include in-
tricate family backgrounds, financial hardships, emotional challenges,
and difficulties in adjusting to the military environment.?’! These fac-
tors significantly contribute to their struggles in maintaining military
service, ultimately leading to the act of desertion. Economic or per-
sonal circumstances may sometimes compel individuals to prioritize
their family livelihood over military duties.?’? Considering the com-
mon causes of these offenses, it is evident that prison sentences have
limited deterrent effect. Recognizing that many deserters genuinely
desire to continue their service, a rehabilitative treatment program
could prove beneficial. The primary objective of such a program is to
facilitate the soldiers’ smooth reintegration into the military system
and foster their long-term success within the institution.

The establishment of an integrative tribunal represents a notable
shift in the approach to disciplinary proceedings within the armed
forces. In addition to the aspects of the tribunal that are traditionally
punitive, it includes a novel emphasis on rehabilitation and re-integra-
tion. The unique characteristics of the military framework, such as
stringent disciplinary requirements and an emphasis on enforcement,
present challenges. Young soldiers, who comprise a significant por-
tion of the military population, often face criminal convictions (such
as in cases of desertion) and subsequent prison sentences. Unlike the
civilian legal system, which offers a range of rehabilitation tools, the
military judicial system has historically prioritized strict enforcement
and has limited resources allocated to rehabilitation and treatment. The
integrative model seeks to change this approach by incorporating re-
habilitation and integration principles into the military disciplinary
process.

If the army can suggest rehabilitation and care to soldiers who
have committed the offense of desertion, it can certainly provide the
same support to soldiers who have committed less serious disciplinary
offenses. The army’s ability to offer rehabilitation and care to soldiers
who have deserted demonstrates its capacity to address serious trans-
gressions and prioritize the well-being and development of its person-
nel. By extending similar assistance to soldiers who have committed
lesser disciplinary offenses, the army can foster a culture of growth
and rehabilitation, ultimately benefiting both the individual soldiers
and the overall strength and effectiveness of the military. The

271 Aviram, supra note 193, at 283, 287.
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integrative tribunal should serve as a model for the proper treatment
of disciplinary offenses in militaries worldwide.

VI. CONCLUSION

This Article sheds light on the issue of fairness in military disci-
plinary proceedings. Within the current system of Israeli military jus-
tice, the equilibrium between discipline, security, and individual rights
in disciplinary proceedings has not been adequately balanced. The
procedural safeguards provided to soldiers to prevent arbitrariness in
disciplinary proceedings are evidently inadequate, and the prevailing
imbalance heavily favors discipline over safeguarding individual
rights.

The authority vested in judicial military officers is excessive, as
they may impose imprisonment for minor disciplinary offenses like
the failure to adhere to proper attire standards. The commander’s au-
thority to imprison a soldier without providing the minimum proce-
dural guarantees is unacceptable. While the distinct nature of the mil-
itary framework may allow for some limitations on soldiers’ rights
beyond those permitted in civilian life, violating soldiers’ rights to a
greater extent than what is required by the military service cannot be
justified. The disproportionate harm inflicted upon personal liberty
undermines human dignity and erodes the public and soldiers’ confi-
dence in the military system.

This Article argues that fair trial guarantees should be a funda-
mental requirement when convicting and imposing penalties on ac-
cused soldiers in disciplinary proceedings. It highlights the importance
of ensuring the impartiality of judicial officers and emphasizes that
accused soldiers should not be treated as second-class citizens; rather,
they should be entitled to a fair, impartial, and respectful trial. It argues
that accused soldiers deserve constitutional protections no less than
their counterparts in civilian criminal courts. Furthermore, it asserts
that soldiers should be safeguarded against external pressure from
commanders regarding their conviction and punishment, which under-
mines fairness of the system. In addition, accused soldiers should be
entitled to legal representation, especially when facing the possibility
of imprisonment.

The equilibrium of the disciplinary proceedings should be shifted
towards upholding rights and ensuring due process guarantees. As
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aptly stated by Roscoe Pound, “Security must be held. Yet the indi-
vidual, too, calls for security of his personality.”?”3

Entrusting the disciplinary judgment to unprofessional judges
who exhibit a lack of interest or ability to conduct a fair trial necessi-
tates imposing limitations on their punishment powers. In part, their
authority to impose imprisonment, even for limited periods, should be
restricted due to the potentially severe physical and mental conse-
quences of incarceration. Deviations from the rules of procedure and
the denial of the right to be represented by a defense counsel should
only occur under exceptional and urgent circumstances. As a general
principle, it is imperative that a soldier not be sentenced to prison with-
out the representation of defense counsel.

Discipline alone cannot supersede other considerations, espe-
cially within a democratic context.?’* It is difficult to substantiate the
claim that a fair disciplinary procedure would undermine the capabil-
ities of the army. Instead, it is in the military’s interest to make every
effort to prevent feelings of alienation. When the military justice sys-
tem is perceived as arbitrary, it fosters resentment, diminishes loyalty,
and weakens discipline.?” The disciplinary procedure should also pri-
oritize the pursuit of truth, and independent discretion is vital for en-
suring justice. Discipline should not be seen as an end in itself but
rather as a means to an end. Discipline and justice should not be por-
trayed as conflicting principles, but rather as complementary elements.

The integrative tribunal, which emerged in Israel in recent years,
recognizes the unique challenge posed at the intersection of the mili-
tary disciplinary framework and the characteristics of the soldiers’
population. It acknowledges the need to depart from the inherent ri-
gidity of the military structure and mediate between the military’s de-
mands and the personal needs of soldiers. It entails fostering a deeper
understanding and attentiveness among commanding officers. The im-
plementation of the rehabilitation process fosters a sense of commu-
nity, belonging, equal opportunities, and social integration. It estab-
lishes an environment that supports the effective execution of both
discipline and treatment. It acknowledges that the army’s most valua-
ble resource is its human capital.

The integrative tribunal should be a model for addressing disci-
plinary violations within militaries worldwide, showcasing that
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justice, compassion, and discipline are not contradictory values, but
rather principles that can coexist harmoniously.



